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ST.  ALBAN  IN  HISTORY  AND  LEGEND :  A  CRITICAL 
EXAMINATION. 


THE  circumstances  surrounding  the  martyrdom  of  St. 
Alban  are  wrapped  in  an  obscurity  which,  thougn 
artificially  induced,  is  yet  sufficiently  deep  to  tax  the  powers 
of  modern  investigators.  It  arises  not  so  much  from  dearth 
of  information  as  from  the  labours  of  those  who  have  erected 
upon  a  meagre  basis  of  fact  an  imposing  structure  of  detail 
for  the  most  part  imaginary.  The  gradual  evolution  of  the 
St.  Albans  legend  from  its  humble  beginnings  in  the  lost  Acta 
of  early  days  to  the  stately  story  which  may  be  found  in  the 
Bollandist  collection1  constitutes  a  study  in  hagiology  which  is 
not  devoid  of  interest.  To  the  historian,  the  process  may 
serve  as  a  useful  warning.  Here  we  have  a  succession  of 
writers  dealing  with  the  same  subject  who,  in  their  single- 
minded  intention  of  working  ad  majorem  Dei  gloriam  violate 
all  the  canons  of  historic  truth.  Art,  folk-lore,  archaeology  as 
they  understood  it,  were  all  pressed  into  employment,  and 
forced  to  subserve  the  need  of  the  moment.  Accurately  to 
classify  the  ingredients,  or  even  to  detect  the  anachronisms  of 
any  one  given  account  thus  becomes  a  matter  of  the  utmost 
difficulty,  and  until  this  has  been  done,  the  historical  value  of 
the  story  is  nil.  Nor  is  it  possible  to  base  conjectures,  as  to 
the  ideas  current  at  the  time,  upon  an  examination  of  such  a 
story,  for  the  importation  of  antiquarian  elements  may  con- 
ceal, wholly  or  in  part,  the  mental  processes  of  the  writer. 
When  the  development  ab  ovo  of  a  legend  like  that  of  St.  Alban 
is  known  to  us,  we  can  see  the  danger  of  relying  in  any  degree 
upon  the  evidence  of  a  saint-story  of  which  the  growth  has  not 
been  subjected  to  searching  scrutiny. 

There  seems  no  reason  for  questioning  the  tradition  that 
a  man  named  Albanus  died  for  the  Christian  faith  at  the  end 
of  the  third  or  the  beginning  of  the  fourth  century  of  our  era. 
It  is  certain  that  as  early  as  the  fifth  century  St.  Germanus, 
Bishop  of  Auxerre  (418-448)  dedicated  a  church  to  him;2  and 

^Acta  SS.  Boll  (Jun..)  IV,  149-159 
2Bouquet.    Rec.  des  Hist.  X,  172. 
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this  one  fact  is  sufficient  answer  to  those  who  would  consign 
the  Promartyr  of  Britain  to  the  realm  of  myth.  A  tradition 
which  can  be  traced  so  far  back  as  the  sixth  century  places  the 
passion  of  Albanus  at  the  Roman  municipium  of  Verulamium, 
and  connects  it  with  the  persecution  ordered  by  Diocletian, 
who  ruled  from  September  284  to  May  305.  High  authority3 
has  indeed  doubted  whether  that  persecution  extended  to 
Britain.  Space  forbids  us  to  enter  upon  the  discussion,  but 
on  the  whole  it  may  be  stated  with  confidence  that  the  proba- 
bilities, when  carefully  weighed,  incline  towards  the  tradi- 
tional view.4  It  is  none  the  less  impossible  to  determine  with 
precision  the  year  of  the  martyrdom.  The  Laudian  MS.  of  the 
Chronicle5  indeed  gives  under  the  year  286  the  entry : 

Her  )>rowade  Scs  Albanus  mr, 

but  in  may  be  said  without  hesitation  that  the  date  is  too  early 
in  the  reign  of  Diocletian  to  deserve  serious  consideration.  At 
this  time  Britain  was  ruled  in  defiance  of  Rome  first  by  Ca- 
rausius,  and  afterwards  by  Allectus.  Not  until  296  was  the 
island  once  more  brought  within  the  effective  sway  of  the 
Emperor.  It  is  therefore  reasonable  to  suppose  that  the  years 
296  to  305  constitute  the  only  period  of  Diocletian's  rule  dur- 
ing which  a  persecution  could  have  taken  place  in  Britain 
under  imperial  authority.  And  if  we  may  venture  to  connect 
this  persecution  with  the  edicts  promulgated  against  the 
Christians  in  303,  we  arrive  at  the  further  limitation  of  the 
years  303-305  for  St.  Alban's  martyrdom. 

The  earliest  surviving  account  of  the  tragedy  dates  only 
from  the  middle  of  the  sixth  century,  and  is  to  be  found  in  the 
De  Excidio  Britanniae*  In  view  of  the  disturbed  condition  of 
the  country  consequent  upon  the  struggle  between  Brythons 
and  Teutons  during  the  fifth  century,  the  absence  of  earlier 
accounts  of  St.  Alban  is  hardly  surprising:  but  it  is  unfortu- 
nate that  we  have  no  better  guide  than   Gildas  to  direct  our 

3Haddan  and  Stubbs.    Councils,  i.  6. 

4See  this  discussion  on  p.  26  of  Vol.  I  of  Hugh  Williams'  edition  of 
Gildas  De  Excidio  Britanniae. 
5Bodleian  and  MS.,  636. 
6Gildas  De  Excidio  Britanniae,  cc.  10,  11. 
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steps  at  the  outset  of  the  enquiry.  The  prejudiced  ignorance 
of  this  partisan  of  the  Brythons  adds  much  to  the  difficulty 
of  sifting  fact  from  fiction.  As  might  be  expected,  the  original 
facts  of  the  martyrdom  have  by  this  time  become  interwoven 
with  imaginary  detail,  and  embellished  with  a  touch  of  the 
miraculous.    The  account  may  be  summarized  as  follows : 

Alban,  a  Roman  legionary  stationed  at  Verulamium  in 
the  time  of  Diocletian,  sheltered  a  Christian  confessor  fleeing 
from  the  persecution  ordered  by  that  Emperor.  The  soldier 
was  converted  by  his  guest,  embraced  his  faith,  and  went  forth 
to  suffer  death  in  his  stead.  As  he  was  proceeding  to  the  place 
of  execution,  St.  Alban  came  to  a  stream  over  which  was  a 
bridge,  crowded  with  eager  spectators.  Impatient  of  delay, 
and  burning  to  win  the  crown  of  passion,  he  plunged  into  the 
river  —  Gildas,  it  is  to  be  noted,  calls  it  the  Thames  —  which 
dried  up  before  his  feet.  The  waters  stood  in  an  heap  on 
either  side  until  the  holy  man  had  passed  over.  When  at 
length  St.  Alban  reached  the  fatal  spot,  the  dignity  of  his 
bearing  wrought  so  powerfully  upon  the  headsman  that  he 
refused,  even  under  threat  of  death,  to  perform  his  office. 
Another  executioner  being  found,  St.  Alban  and  his  convert 
suffered  together. 

The  general  character  of  the  narrative  seems  to  show  that 
Gildas  had  before  him  some  very  early  Acta  S.  Albani  which 
he  used  as  his  source.  As  an  illustration,  let  us  consider  for 
a  moment  his  account  of  the  miraculous  crossing  of  the  river. 
A  visit  to  the  scene  of  the  martyrdom  affords  a  not  improbable 
explanation  of  the  whole  affair.  The  Ver,  which  separates 
the  place  of  execution  from  the  ruins  of  the  Roman  munici- 
pium  has  ever  been,  within  historic  times,  a  poor,  shallow  little 
stream,  nowhere  unfordable,  and  in  summer  reduced  to  the 
merest  trickle.7  The  account  from  which  Gildas  worked 
probably  spoke  of  the  martyr  as  walking  across  the  bed  of  the 
stream  on  the  way  to  execution,  because  the  narrow  Roman 
bridge  which  spanned  the  trickle  of  water  was  so  thronged 
with  spectators  as  to  be  impassable.  Now  Gildas  had  certainly 
never  visited  the  place  itself,  which  in  his  day  had  long  been 

7In  the  middle  ages,  its  feeble  current  and  summer  shrinkage  were 
sources  of  frequent  complaint  on  the  part  of  the  Convent  of  the  Abbey. 


subjected  to  the  power  of  the  Saxons  he  loathed  and  feared.8 
Hence,  with  the  display  of  pseudo-accuracy  characteristic  of 
his  work,  Gildas  identified  the  anonymous  stream  mentioned 
in  the  early  Acta  with  the  one  river  which  he  knew  to  exist  in 
the  neighbourhood — the  Thames.  He  was  thus  driven  to  as- 
sume a  miraculous  explanation  of  events  which  had,  in  effect, 
been  the  lesult  of  mere  topography.  How  much  of  the  re- 
maining embellishments  of  the  story  are  due  to  Gildas,  and 
how  much  to  his  source,  it  is  impossible  to  determine  with 
accuracy.  But  considering  first,  the  weakness  of  Gildas  for 
ornamentation,  and  secondly,  the  condition  of  the  story  as  we 
have  it  from  his  pen,  it  may  well  be  argued  that  he  must  have 
had  a  reasonably  straightforward  account  upon  which  to 
work.  Otherwise  the  miraculous  element  would  have  been  more 
prominent  than  it  actually  is.  However  this  may  be,  the  St. 
Albans  legend  is  now  fairly  started  upon  its  course,  and  the 
fame  of  the  martyr  is  steadily  growing. 

Nor  is  that  fame  confined  to  Britain  alone.  The  next 
mention  of  St.  Alban  occurs  only  some  30  years  after  the  work 
of  Gildas,  in  the  writings  of  Venantius  Fortunatus,  who  was 
Bishop  of  Poitiers  from  about  600  to  his  death  in  609.9  In  the 
course  of  a  long,  and,  it  must  be  admitted,  uninspiring  poem 
in  praise  of  virginity,  occurs  the  following  line : 

Egregium  Albanum  fecunda  Britannia  profert.10 

The  context  shows  that  St.  Alban  is  being  enumerated  along 
with  such  famous  martyrs  as  St.  Cyprian,  St.  Vincent  and  St. 
Victor.  We  have  seen  reason  for  believing  that  St.  Alban  was 
known  on  the  Continent  early  in  the  fifth  century — St.  Ger- 
manus  is  not  likely  to  have  dedicated  a  church  to  an  unknown 
saint.     But  here  and  now  in  the  early  seventh  century  St. 

8It  is  possible  that  in  this  early  occupation  by  the  Teutons  of  the 
country  associated  with  St.  Alban,  we  have  an  explanation  of  the  appli- 
cation of  the  title  'Protomartyr  Anglorum'  to  the  Saint:  see  the  Lives 
catalogued  by  Hardy  I,  i,  6-12,  14-16,  27,  30.  Note  also  (op.  cit.  p.  22) 
the  words  of  a  writer  who  says  confidenter  dico  nostrum  [Albanum] 
calumnias  Britonum  non  formidans.  This  annexation  of  St.  Alban  by 
the  English  has  puzzled  many  modern  writers. 

9Migne.    Patrol,  88. 
10Venantii  Fortunati  Carmina  VIII,  6,  155. 


Alban  is  placed  among  the  very  aristocracy  of  those  who  died 
for  the  faith  in  Western  Europe.  Not  only  has  his  fame 
spread  far  beyond  the  limits  of  his  own  land :  he  has  come  to 
be  regarded  as  a  great  historic  personage,  whose  exploits  are 
sufficiently  remarkable,  as  well  as  sufficiently  attested,  to  se- 
cure for  him  a  place  in  the  front  rank  of  latter  day  saints. 

The  conclusion  to  which  we  are  led  anent  the  striking 
tendency  of  the  fame  of  St.  Alban  to  increase  during  the  sixth 
century  receives  confirmation  by  recent  advances  in  know- 
ledge. As  is  now  generally  admitted,  it  was  towards  the  end 
of  that  century  that  the  majority  of  the  existing  interpola- 
tions were  inserted  into  Constantius'  late  fifth  century  Life  of 
St.  Germanus  of  Auxerre.  In  the  form  assumed  by  this  Life  in 
the  Acta  Sanctorum11  there  occur  among  the  incidents  of  St. 
Germanus*  429  visit  to  Britain  a  pilgrimage  to  the  scene  of 
St.  Alban's  martyrdom,  and  a  solemn  opening  of  the  grave  of 
the  saint.  At  first  sight,  this  appears  indisputable  testimony 
of  the  fame  of  St.  Alban  in  the  land  at  a  time  when  he  had 
been  dead  but  little  more  than  a  hundred  years.12  But  unfor- 
tunately for  such  an  hypothesis,  the  incidents  in  question  are 
absent  from  the  one  MS.  of  Constantius,  work  which  we  know 
to  be  earlier  than  the  end  of  the  sixth  century.13  The  evidence 
thus  merely  goes  to  show  that  at  the  time  when  the  original 
Life  was  interpolated,  St.  Alban  was  a  martyr  of  sufficient 
repute  to  make  it  worth  while  to  insert  a  long  narrative  con- 
nected with  him.  St.  Germanus'  dedication  of  a  church  in 
Auxerre  to  him  was  doubtless  additional  reason  for  the 
insertion. 

Passing  on  about  a  century  and  a  quarter,  we  arrive  at  a 
fresh  stage  in  the  development  of  the  St.  Albans  legend.  The 
Venerable  Bede  has  inserted  in  his  Ecclesiastical  History14"  a 
long  and  detailed  account  of  the  passion.  His  narrative  starts 
with  a  'scholarly  misquotation'  of  the  verse  of  Venantius  cited 

^Acta  SS.  Boll  (Jul.),  VII,  200. 

12This  is  the  view  adopted  by  Prof.  Oman  in  his  England  before  the 
Norman  Conquest  (pp.  178-179). 

13Bibliotheque  Nat.  Paris.  Nouvelles  Acquis.  Lat.  2178.  cf.  Baring- 
<Jould,  Life  of  S.  Germanus  in  Y  Cymrodor  (1904). 
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above15 ;  and  it  quickly  becomes  apparent  that  he  has  utilized 
a  considerable  amount  of  material  which,  presumably,  had 
accumulated  round  the  name  of  St.  Alban  since  Gildas  wrote. 
Two  more  miracles  have  been  introduced  into  the  story  and 
there  is  little  doubt  that  Bede's  reputation  for  honesty  is  suffi- 
cient to  acquit  him  o  fthe  charge  of  inventing  either  of  them. 
The  stream  which  dried  up  before  St.  Alban's  feet  is  now 
made  to  gush  forth  from  the  summit  of  the  hill  of  execution, 
that  his  thirst  may  be  assuaged.  Further,  the  vengeance  of 
Heaven  is  depicted  as  descending  upon  the  substitute  heads- 
man, whose  eyes  fell  to  the  ground  at  the  same  moment  as  the 
head  of  the  martyr.  But  despite  this  large  admixture  of  the 
miraculous,  a  noteworthy  feature  of  the  account  is  its  air_of 
circumstantiality.  To  some  extent  this  is  due  to  Bede's  literary 
powers ;  but  allowing  for  this  factor,  there  remains  a  further 
element  of  which  the  presence  cannot  thus  be  explained.  There 
is  an  accurate  conception  of  the  topographical  features  of  the 
place  of  execution.  The  river  Ver  is  no  longer  called  the 
Thames,  and  there  is  a  convincing  description  of  the  little 
plain,  six  hundred  paces  across,  and  of  the  gently  sloping  hill 
beyond. 

Now  Bede  had  never  visited  the  spot,  or  he  could  not 
have  described  the  Ver  as  flumen  .  .  meatu  rapidissimo.  It 
therefore  seems  probable  that  Bede  employed  a  source  or 
sources  other  than  those  accessible  to  Gildas;  but  it  is  plain 
that  he  had  before  him  the  account  in  the  De  Excidio  Britan- 
niae,  which  he  follows  in  general  outline.  But  the  material 
used  by  the  Jarrow  historian  not  only  contained  a  larger  ele- 
ment of  the  miraculous  than  was  to  be  found  in  the  source 
used  by  Gildas :  it  had  in  addition  gathered  to  itself  a  distinc- 
tive element  of  local  colour.  From  Bede  himself,  be  it  noted, 
we  obtain  three  facts  of  the  first  importance  regarding  the 
cultus  of  St.  Alban  in  eighth-century  England.  To  begin  with, 
at  the  time  when  Bede  was  writing  (about  731  A.D.)  St.  Alban 
possessed  a  feast :  his  execution  is  said  to  have  taken  place  on 
June  22,  upon  which  day  his  memory  was  venerated.16    In  the 


15  "Albanum  egregium  fecunda  Britannia  profert." 

16  It  is  perhaps  characteristic  of  Bede's  honesty  that    he  makes  no 
attempt  to  determine  the  year  of  St.  Alban's  death. 


next  place,  we  are  informed  that  a  celebrated  church  had  for  a 
long  time  marked  the  site  of  the  martyrdom;  and  lastly,  that 
miraculous  cures  were  still,  as  in  past  days,  being  worked 
there.  It  thus  becomes  plain  that  from  humble  beginnings  the 
fame  of  St.  Alban  has  gradually  waxed  great  until,  by  the 
beginning  of  the  eighth  century  at  latest,  the  martyr  has  been 
provided  with  a  feast,  with  a  respectable  number  of  miracles, 
and  with  a  reputation  of  working  cures  among  the  afflicted. 
It  only  remains  to  consider  in  what  manner  the  St. 
Albans  legend  attained  its  final  form — the  form  which,  after 
being  adopted  with  little  change  by  writer  after  writer  in  the 
Middle  Ages,  received  at  last  official  consecration  in  the  Acta 
Sanctorum.  It  should  be  remembered  that  from  the  early 
ninth  century  at  latest  there  existed,  in  the  monks  of  St. 
Albans  Abbey,  a  corporate  body  who  made  it  their  business  to 
see  that  their  patron  did  not  suffer  the  fate  of  St.  Chad,  St. 
Neot,  and  many  another  saint,  who  from  equally  promising 
beginnings,  gradually  lapsed  into  complete  obscurity.  The 
number  of  existing  MS.  Lives  of  St.  Alban  testify  to  the  suc- 
cess with  which  the  convent  ministered  to  the  memory  of  their 
patron.  Little  change  took  place  in  the  accepted  version  of 
St.  Alban's  legend  between  the  eighth  and  the  twelfth  cen- 
turies, though  the  tale  of  latter-day  miracles  was  ever  aug- 
mented. In  the  time  of  Abbot  Simon  the  bibliophile,17  how- 
ever, the  fame  of  the  House  was  great  in  the  country.  The 
Convent,  dissatisfied  with  the  brevity  of  existing  accounts  of 
their  patron,  deliberately  set  about  the  fabrication  of  a  longer 
and  more  circumstantial  narrative.  Accordingly,  a  certain 
William,  perhaps  William  Marlet  the  Sacrist,  of  whom  we 
know  something,18  proceeded  to  compose  the  Acta  SS.  Albani 
et  Amphibali,19  which  is  among  the  dreariest  of  monastic 
forgeries.  This  work  is  said  by  the  author  to  be  a  literal  trans- 
lation from  the  original  English — William  had  not  even  the 
intelligence  to  make  it  British — Life  of  St.  Alban,  written  by 
contemporaries  of  the  martyr.  In  point  of  fact,  critical  ex- 
amination shows  that  William's  work  is  nothing  but  a  clumsy 

17Simon  was  Abbot  from  summer  1167  to  summer  1183. 
™Gesta  Abbatum  M.S.  Albani  (Roll  Series),  Vol.  I. 
1QActa  SS.  Boll.  (Jun)  IV,  149-159. 


amplification  of  Bede's  account.  The  added  miracles  and 
adventures  have  not  even  the  merit  of  being  interesting.  And 
yet  there  is  a  spice  of  involuntary  humour  about  the  forgery, 
which,  to  modern  taste,  goes  some  way  to  atone  for  its  obvious 
shortcomings.  In  the  course  of  his  labour  William  contrived 
to  make  a  notable  addition  to  the  Saints  held  in  honour  by  his 
House.  For  the  first  time,  reference  is  paid  to  a  certain  St. 
Amphibalus,  here  identified  with  the  Confessor  for  whose  sake 
St.  Alban  suffered  martyrdom.  The  new  saint  is  a  fabrication 
of  the  pious  fancy.  The  name  Amphibalus  occurs  first  in  the 
History  of  that  famous  gleaner  of  the  fabulous,  Geoffrey  of 
Monmouth.20  Thence  it  was  adopted  by  the  St.  Albans  writer, 
as  he  himself  confesses.  But,  as  is  now  acknowledged  by  all 
scholars,  the  name  itself  arose  from  a  puerile  misreading  of 
the  narrative  of  Gildas,  and  owed  its  existence  to  his  mention 
of  St.  Alban's  amphibalus  or  cloak.21.  The  entire  absence  of 
information  concerning  this  notable  saint  would  be  regarded 
nowadays  as  a  difficulty:  but  the  mediaeval  mind  rose  superior 
to  the  trammels  which  beset  the  modern  historian.  The  in- 
genious William  exulted  in  his  opportunity.  Out  of  the  depths 
of  his  inner  consciousness  he  evolved  a  long,  circumstantial, 
and  wholly  fictitious  account  of  the  sayings  and  doings  of  the 
alleged  teacher  of  St.  Alban.  And  along  with  St.  Alban,  a 
Saint  has  Amphibalus  remained  to  this  day. 

L.  F.  Rushbrook  Williams. 


™Hist.  Brit.,  V.  5. 

21For  an  elaborate   discussion  of  this  point,  see  J.   Loth  in  Revue 
Celtique,  XI,  348. 


THE  KING  AND  HIS  COUNCILLORS:    PROLEGOMENA 
TO  A  HISTORY  OF  THE  HOUSE  OF  LORDS. 


ARISTOTLE'S  gift  for  enunciating  the  obvious  led  him  to 
declare  upon  occasion  that  to  understand  anything  one 
must  have  some  knowledge  of  its  origin.  And  to-day,  as  at 
the  time  when  Aristotle  delivered  his  lectures,  it  is  the  obvious 
which  escapes  attention.  From  the  historian's  point  of  view, 
few  more  striking  illustrations  of  this  are  to  be  found  than  the 
general  character  of  the  discussion  which  has  within  the  last 
two  years  centred  round  the  function  and  the  privileges  of  the 
House  of  Lords.  The  arguments  employed  by  partisans  and 
opponents  alike  reveal  from  time  to  time  a  remarkable  ignor- 
ance of  the  history  of  the  institution  which  is  being  scruti- 
nized. And  historical  considerations  are  plainly  important, 
because  the  Upper  House  bears  even  now  a  stamp  impressed 
upon  it  by  the  conditions  which  governed  the  early  stages  of 
its  development.  A  moment's  reflection  suffices  to  make  this 
apparent. 

Upon  what  grounds  does  a  Peer  base  his  claim  to  a  seat  in 
the  House  ?  Lords  Temporal  rely  upon  the  so-called  'Privilege 
of  Peerage/  which  means  the  hereditary  right  to  receive  a  writ 
of  summons.  And  almost  within  living  memory  this  right  was 
supposed  to  go  hand  in  hand  with  tenure  of  land  from  the 
Crown  'by  barony.' x  In  the  case  of  the  Lords  Spiritual  it  is 
impossible  (pace  Bishop  Stubbs)2  to  deny  the  accuracy  of  the 
orthodox  legal  view  that  'they  are  Lords  of  Parliament  in  vir- 
tue of  the  ancient  baronies  attached  to  their  dignities.'  The 
title,  then,  of  temporal  and  spiritual  peers  is  plainly  based  on 
tenure :  in  other  words,  the  House  itself  preserves  the  leading 
characteristic  of  society  in  the  feudal  stage. 

Again,  consider  the  jurisdictional  function  of  the  House. 
Long  usag^  has  rendered  this  so  familiar  to  many  of  us  that  it 


1Lordsf  Report  upon  the  Dignity  of  a  Peer,  ii.  241. 

Constitutional  History,  §  123.  On  the  contrary.  Rotuli  Parliamen- 
torum  No.  6  of  year  11  Ric.  II.  cf.  Pike,  History  of  the  House  of  Lords, 
156-160. 
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has  been  reserved  for  continental  historians  like  Gneist  and 
Biidinger  to  voice  due  surprise  at  a  fusion  so  remarkable  of  the 
legislative  and  the  judicial  sides  of  government.3  But  this  is 
merely  a  relic  of  feudalism,  an  heritage  from  the  days  when  a 
single  curia  consisting  of  a  suzerain  surrounded  by  the  vassals 
owing  him  suit  and  service,  constituted  the  sole  source  of  jus- 
tice and  legislation.  Lastly,  look  at  that  remarkable  privilege 
still  enjoyed  by  every  peer — the  right  of  personal  access  to  the 
Sovereign.  This  is  nothing  else  than  a  visible  sign  of  the  inti- 
macy of  relation  between  the  feudal  monarch  and  his  imme- 
diate vassals.  Instances  such  as  these  might  be  multiplied, 
but  enough  has  been  said  to  show  first,  that  certain  character- 
istics of  the  House  of  Lords  have  reference  to  a  condition  of 
society  sufficiently  remote  from  our  own  to  make  them  unin- 
telligible without  conscious  effort;  secondly,  that  if  we  desire 
to  investigate  the  origin  of  the  House,  it  is  to  the  early  history 
of  English  feudalism,  and  in  particular  to  its  central  point,  the 
early  history  of  the  feudal  monarchy,  that  we  must  turn  our 
attention. 

I. 

At  the  time  when  the  English  commenced  their  systema- 
tic conquest  of  Britain,  kingship  was  already  long  established 
among  them.  So  much  is  plain  from  the  earliest  surviving 
fragments  of  their  poetry.  This  kingship  was,  however,  of  a 
peculiar  character.  Though  Child  of  the  Gods  and  Head  of 
the  People,  the  early  monarch  found  his  authority  subject  to 
well  defined  limitations  prescribed  by  custom  and  etiquette. 
The  tie  which  binds  his  subjects  to  him  is  one  of  blood:  he  is 
regarded  rather  as  the  Leader  of  the  Kin  than  as  their  master. 
There  is  a  very  definite  conception  of  the  duty  owed  by  the 
king  to  his  people  :4  and  in  the  last  resort  his  influence  seems 
largely  dependent  upon  the  nature  of  his  relations  with  the 
hereditary  nobility  which  constitutes  his  )>eod  or  group  of 
councillors,  civil  and  military.     While  it  is  not  unlikely  that 


3Though  every  member  of  the  Upper  House  is  still  entitled  to  share 
in  this  function,  it  is  now  "by  tacit  agreement  left  in  the  hands  of  those 
members  who  are  past  or  present  holders  of  high  judicial  office." 

^Beowulf  3180  seq.    Widsith,  11. 
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royal  authority  tended  to  increase  during  the  two  centuries  of 
disorder  which  witnessed  the  subjugation  of  the  Brythons.  yet 

arly  triumph  is  mainly  attributable  to  three  great  move- 
ments: the  conversion  of  the  English;  the  consolidation  of 
their  kingdoms ;  the  coming  of  the  Northmen  I  shall  proceed 
to  consider  each  of  these  three  movements,  and  to  indicate  in 
the  briefest  manner  its  effects  upon  the  growth  of  feudal 
kingship  and  feudal  vassalage. 

Under  the  leadership  of  St.  Augustine  and  his  successors, 
the  Church  worked  mainly  from  the  upper  classes  of  society 
downwards  to  the  rank  and  file.      Resting  as  she  did  in  large 

-ure  upon  the  support  of  the  powers  that  be,  she  was  prone 
to  extol  their  authority:  blending  with  her  teaching  of  royal 
osibilrty  a  reverence  for  the  royal  power  which  could  not 
fail  to  become  a  factor  in  politics.5  The  tendency  was,  more- 
over, strengthened  by  the  impulse  towards  centralization  re- 
sulting from  the  system  of  ecclesiastical  organization.  For 
the  first  few  years,  i:  seems,  the  boundaries  of  dioceses  and  of 
kingdoms  were  continuous,  but  this  was  soon  altered.  The 
great  primate  Theodore  of  Tarsus  deliberately  set  himself  to 
counteract  the  centrifugal  tendency  by  multiplying  the  prelates 
and  dividing  the  sees.  Thus  he  compassed  that  union  of 
peoples  under  the  primacy  of  Canterbury  which  prepared  the 
way  for  a  union  of  kingdoms  under  'the  right  line  of  Cerdic.' 

The  process  by  which  this  latter  event  was  brought  about 

rves  attention.  From  the  end  of  the  sixth  century  on- 
wards there  had  been  a  struggle  between  the  various  kingdoms 
for  political  supremacy.  The  honorary  title  of  Brytemvealda, 
which  seems  to  correspond  in  many  ways  with  the  Irish  Ard 
Ri,  changed  hands  with  bewildering  frequency.  But  before 
the  end  of  the  seventh  century,  order  commences  to  emerge 
from  chaos :  hegemony  is  now  disputed  by  three  competitors 
only,  the  great  kingdoms  of  Northumbria.  Mercia,  and  Wessex. 

struggle,  however,  was  not  yet  over,  and  before  its  conclu- 
sion, the  prevailing  political  unrest  had  affected  the  monarchy 


'Cf.  Bece.  But  Ece'.-ss.  1.  25.  29.  30.    Laws  of  Alfred,  49.  7.    Lieber- 
mann,  Die  Gesetze  der  Ajigelsachsen,  i.  44. 
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in  two  ways:  first,  by  emphasizing  its  military  aspect,  thus 
rendering  it  more  independent  of  the  \>eod\  secondly,  by  help- 
ing to  initiate  a  rudimentary  feudalism. 

At  a  very  early  stage  in  Germanic  history,  it  may  be  re- 
membered, there  had  existed  a  class  of  men  whose  relations 
with  their  lord,  though  intimately  personal,  were  not  primarily 
those  of  blood  kinship.  That  strongest  of  all  ties  which  bound 
the  comes  to  his  princeps,  the  thegn  to  his  hlaford,  consisted 
rather  in  the  oath  of  allegiance  than  in  community  of  blood. 
Now  in  the  years  of  strife  which  followed  the  conquest  of 
England,  ?t  was  the  thegns  who  were  primarily  responsible  for 
the  triumph  of  a  successful  king,  and  they  reaped  their  reward 
in  the  shape  of  land-grants.  To  faithful  warriors  were  as- 
signed tracts  of  territory  as  reward  and  retaining  fee,  on 
condition  that  cultivation  was  properly  upkept  thereon.6  At 
first  strictly  personal,  these  grants  tended  to  become  heredi- 
tary, and  in  this  way  there  grew  up  a  landed  class  whose  power 
and  prestige  were  intimately  connected  with  the  prosperity  of 
the  monarchy  in  whose  service  they  discovered  their  readiest 
path  to  advancement.  Further,  the  introduction  of  Christian- 
ity had  placed  at  the  king's  disposal  a  body  of  learned  mass- 
thegns,  equally  useful  as  finance  ministers  and  diplomatists. 
These  men  also  received  their  share  of  royal  land  grants :  and 
beside  the  gesithcund  man  holding  land,  there  is  found  the 
godcund  man  similarly  endowed.  Thus  was  there  introduced 
a  new  aristocratic  principle,  that  of  royal  service,  which  gradu- 
ally transformed  the  older  principle  of  nobility  based  upon 
sanctity  of  blood.7  The  king  now  bulks  so  largely  in  the  state 
that  from  being  the  chief  of  kindred  he  has  become  the  foun- 
tain of  honour.  To  be  the  king's  servant  is  to  be  other  men's 
master.  The  new  aristocracy  being  territorialized,  there  has 
emerged  one  primary  element  of  feudalism,  the  beneficium,  or 
grant  of  land  by  the  king  to  his  )>eod  in  recognition  of  their 


«Laws  of  Ine,  63.  64.    Liebermann  op.  cit.  i,  118. 

7In  Eddius,  Life  of  S.  Wilfred  (Raine  I.  32)  there  is  a  passage  which 
shows  clearly  how  the  two  principles  of  nobility  of  blood  and  nobility  of 
office  might  exist  for  long  side  by  side:  Principesquoque  saeculares,  viri 
nobiles,  filios  suos  ad  erudiendum  sibi  dederunt,  ut  aut  Deo  servirent,  si 
eligerent:  aut  adultos,  si  maluissent,  regi  armatos  commendaret. 
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relation  towards  himself  and  as  retaining  fee  for  their  services. 
The  second  element  of  feudalism,  commendation,  was  brought 
into  prominence  as  a  consequence  of  the  attacks  of  the  North- 
men. 

"In  his  (Berhtric's)  days  came  first  three  ships  of  the 
Northmen  from  Herethaland.     The  Reeve  then  rode 
thereto,  and  would  drive  them  to  the  King's  town :  for 
he  knew  not  what  they  were :  and  there  was  he  slain. 
These  were  the  first  ships  of  the  Danish  men  that 
sought  the  land  of  the  English  nation." 
In  these  words  the  West   Saxon   annalist  introduces  the 
most  terrible  series  of  invasions  which  the  British  Islands  have 
ever  experienced.    Among  their  first  consequences  was  a  fresh 
increase  in  the  power  of  the  kingship.    By  a  process  of  natural 
selection  the  supremacy  of  England  had  just  fallen  into   the 
hands  of  the  West  Saxon  dynasty,  and  the  House  of   Cerdic 
found  themselves  exalted  into  the  position  of  national  cham- 
pions against  the  national  foe.     The  struggle  was  terrible. 
Under  the  Hammer  of  Thor  England  was  shattered  to  frag- 
ments    None  the  less,  the  evil  brought  good  in  its  train:  the 
fragments  were  welded  into  unity  by  the  very  force  to  which 
they  owed  their  existence.    The  royal  line  of  Wessex  weathered 
the  storm  to  become  unquestioned  sovereigns  of  an  orderly,  a 
feudalized  society.    If  Freeman's  classification  of  the  North- 
ern invasions  be  adopted,  it  may  be  said  that  the  period  of 
"plunder"  ministered  to  feudalism  by  bringing  commendation 
to  the  fore :  that  of  "settlement",  by  making  it  universal :  while 
the  third  period,  "political  conquest",  produced  an  aggravated 
type  of  feudalism  in  complete  development. 

The  first  epoch  of  the  invasion  brought  commendation 
into  prominence  in  three  ways.  First,  it  increased  the  num- 
bers and  the  importance  of  the  gesithcund  class,  who  became 
by  their  military  traditions  and  habituation  to  arms  the  most 
efficient  defenders  of  the  country.  Secondly,  the  inability  of 
the  central  government  to  cope  with  the  demands  made  upon 
it  threw  the  burden  of  defence  upon  the  local  authorities :  and 
England  became  virtually  parcelled  out  among  the  local  mag- 
nates. These  were  for  the  most  part  royal  officials,  bound  to 
the  king  by  the  oath  of  allegiance  and  the  grant  of  land :  they 
in  their  turn  were  surrounded  by  gesiths  who  were  bound  to 
them  by  a  similar  relationship.     Thirdly,  the  prevailing  dis- 


order  strengthened  the  tie  between  these  lords  and  the  mass  of 
the  free  population  :8  the  average  man  found  himself  in  danger 
of  going  to  the  wall,  and  was  under  the  strongest  of  induce- 
ments to  surrender  his  land  to  great  lord  or  great  lord's  gesith. 
Fortified  with  an  assurance  of  protection,  he  was  well  content 
to  receive  back  his  property  burdened  with  a  new  obligation  of 
suit  and  service. 

It  was  in  the  course  of  the  second  epoch  of  invasion  that 
the  practice  of  commendation  became  universal.  Nor  did  it  at 
this  time  arise  entirely  from  below,  as  it  were,  spontaneously; 
it  was  now  deliberately  encouraged  from  above.  The  West 
Saxon  kings  soon  realized  that  the  old  bonds  of  status  and  kin 
were  no  longer  sufficient  to  hold  society  together.  It  became 
their  policy  to  enforce  upon  everyone  a  contractual  feudal  obli- 
gation, which,  they  hoped,  would  prevent  the  threatened  dis- 
integration of  the  social  organism.  Such  a  policy  finds  expres- 
sion in  the  law  of  Athelstan  ordaining  that  'men  without  lords, 
of  whom  little  or  no  legal  satisfaction  can  be  obtained'  are  to 
be  forcibly  provided  with  a  lord  who  will  hold  them  to  right.9 
The  State  is  thus  incorporating  within  the  bounds  of  feudal 
society  those  elements  of  disorder  which  would  longest  of  all 
resist  inclusion — in  other  words,  it  is  rounding  off  a  process 
virtually  complete.  Obviously  this  policy  must  have  added 
considerably  to  the  dignity  and  power  of  the  official  nobility : 
each  man  of  them  would  find  himself  the  centre  of  a  local 
organization  consisting  of  his  commended  men,  who  looked  to 
him  for  guidance  in  difficulty  and  support  in  danger.  Thus  in 
England,  as  in  the  rest  of  Europe,  the  new  'nobility  of  service* 
surrounding  the  king  is  being  changed  by  force  of  circum- 
stances into  a  feudal  aristocracy.  All  ranks  of  society  begin 
to  assume  a  feudal  aspect.  The  final  triumph  of  the  new  re- 
gime was  intimately  associated  with  the  reconquest  of  the 
Danelaw — a  gradual  process  which  may  be  regarded  as  com- 
plete by  930.    It  became  necessary  to  devise  some  method  of 


8Laws  of  Ine,  21.  27.  39.  63.  70.  Alfred  49.  7.  Liebermann  op.cit. 
44-5,  Af.  1.  These  officials  already  possessed  privileges  and  dignities 
which  distinguished  them  from  the  ordinary  king's  thegn  Ine  45.  6.  2. 
Liebermann,  op.  90,  108. 

•Aethelstan,  'Aet  Greatanleage'  2.     Liebermann  op.  cit.  1.  151. 
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admitting  these  new  alien  subjects  of  the  House  of  Wessex  to» 
a  position  in  the  English  polity.  They  were  therefore  per- 
mitted to  'commend'  themselves  to  their  new  lord,  the  king: 
and  it  is  from  this  time  that  we  can  trace  the  growth  of  the 
idea  that  the  ordinary  Englishman,  no  matter  who  his  master 
may  be,  is  in  some  sort  the  King's  man.  By  943  the  process  was 
perfect :  in  that  year  Edmund  the  Magnificent  exacted  a 
uniform  oath  of  homage  and  fealty  from  all  his  subjects  in 
England.10  This  marks  the  zenith  of  the  Anglo-Saxon  mon- 
archy, and  decline  quickly  began.  The  House  of  Cerdic  had 
gained  empire  and  lost  sovereignty:  the  extension  of  Wessex 
was  too  great  for  its  intension,  and  that  which  its  kings  had 
won  at  so  great  a  cost  was  enjoyed,  not  by  themselves,  but  by 
a  turbulent  feudal  aristocracy. 

The  Northern  invasions,  entering  upon  their  third  and 
last  stage,  lent  a  powerful  impetus  to  the  forces  making  for 
an  aggravated  feudalism.  In  proportion  as  the  supremacy 
of  Wessex  had  extended  itself  over  England,  the  old  style 
ealdormen,  rulers  of  single  shires,11  had  given  way  to  a  new 
body  of  duces  or  viceroys,  often  of  the  blood-royal,  who  admin- 
istered whole  provinces  of  conquered  peoples :  commanding  the 
levies,  presiding  over  the  shire  moots,  and  playing  Earthly 
Providence  in  the  name  of  their  distant  master.  Now  these 
rulers,  in  their  private  capacity  as  members  of  the  'nobility  of 
service,'  held  broad  lands  from  the  Crown.  As  might  be  ex- 
pected, there  was  a  marked  tendency  on  the  part  of  these 
landricas — if  I  may  employ  a  suggestive  contemporary  expres- 
sion— to  confound  their  public  with  their  private  functions  in 
such  wise  that  their  spheres  of  administration  came  little  by 
little  to  be  regarded  as  transmissible  principalities,  withdrawn 
from  the  control  of  the  Crown.  The  baleful  glare  of  renewed 
invasion  from  the  North  threw  into  strong  relief  the  impo- 
tence of  the  monarchy  under  Ethelred  II.  Men  learned  to 
look  upon  the  local  lord  as  their  one  refuge  in  time  of  trouble ; 
and  thus  the  land  passed  more  and  more  under  the  control  of 
a  few  great  nobles.  It  was  at  the  hands  of  Cnut  that  the  auth- 
ority of  these  great  feudatories  received  official  confirmation. 


10Eadmand  'Apud  Culintonam,  I.    Liebermann  op.  cit.  1,  191. 
nIne  36.  1.    Liebermann,  op.  cit.  1.  104. 


—16— 

Ruling  as  he  did  a  Scandinavian  empire,  Cnut  was  forced  to 
allow  the  growth  of  provincial  particularism  in  England.  His 
legislation  recognized  these  rulers  as  a  separate  social  class, 
with  dignity  and  precedence  above  their  fellows:12  and  in  1017 
he  went  so  far  as  to  divide  England  for  the  moment  into  four 
great  earldoms. 

Having  thus  traced  the  rise  of  a  noble  caste  around  the 
feudal  monarchy,  we  can  now  proceed  to  concentrate  our  at- 
tention upon  the  nobility  in  its  conciliar  function,  in  the  exer- 
cise of  which  its  members  were  generally  termed  Witan  or 
Sapients.  The  first  thing  to  be  noticed  is  the  absence  of  any 
recognized  expression  for  "Meeting  of  the  Witan"  in  early 
times :  for  the  term  Witenagemot,  popularized  by  Kemble  and 
Freeman,  is  unofficial  and  of  late  occurrence.  Does  not  this 
seem  to  show  that  at  first  the  constitution  of  the  meeting  was 
never  accurately  determined,  and  that  the  qualification  for 
membership  was  in  great  measure  personal?  Probably  the 
Anglo-Saxon  monarchs  summoned  whom  they  would  to  the 
assembly:  it  is  at  all  events  clear  that  at  the  earliest  time  at 
which  we  have  definite  information,  the  Witan  were  an  aris- 
tocratic and  restricted  body.  There  is  no  reason  to  doubt  that 
at  first,  as  in  later  days,  the  bulk  of  them  were  members  of  the 
official  nobility,  lay  and  clerical,  which  presided  over  every 
branch  of  the  administration.  As  to  the  functions  of  the 
assembly,  it  is  sufficient  here  to  say  that  while  there  is  little 
reason  to  suppose  that  the  Witan  exercised  any  normal  consti- 
tutional control  over  their  master,  yet  throughout  the  whole 
period  their  support  was  indispensable  to  a  well-meaning 
monarch. 

From  the  landbooks  of  the  period,  as  well  as  from  the 
surviving  fragments  of  pre-Conquest  legislation,  it  is  clear 
that  each  of  the  great  kingdoms  constituting  the  so-called 
Heptarchy  possesed  its  own  body  of  Witan;  and  in  cases  of 
Northumbria  and  Mercia,  a  certain  amount  of  information 
with  regard  to  each  body  is  available.  But  since  the  Witan  of 
the  West  Saxon  monarchy  were  ultimately  destined  to  stand 
for  the  Witan  of  England,  it  will  save  time  if  we  turn  our  atten- 
tion at  once  to  them.    The  component  elements  of  the  Wessex 

12II  Cnut  71.  1-72.  2.    Liebermann  op.  cit.  1.  357-359. 
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Witan  can  be  determined  with  some  precision  from  the  docu- 
ments calendared  by  Kemble  and  the  legislation  edited  by 
Liebermann.  Ordinarily,  the  meeting  consisted  of  three  main 
elements :  members  of  the  blood-royal :  great  officials  spiritual 
and  temporal:  king's  clerks  and  knights.  There  is  not  the 
slightest  evidence  for  the  habitual  presence  of  any  democratic 
element.  The  numbers  were  subject  to  wide  variation,  rang- 
ing from  fewer  than  twenty  to  more  than  one  hundred  per- 
sons. Meetings  of  between  ninety  and  one  hundred  were 
common  in  the  early  days  of  West  Saxon  supremacy ;  but  both 
before  and  after  that  period,  meetings  of  twenty  or  even  fewer 
persons  were  more  frequent.  In  every  case  the  higher  ecclesi- 
astics, indispensable  for  their  knowledge  of  finance,  diplomacy, 
and  administrative  detail,  are  well  to  the  fore,  constituting  in 
large  meetings  from  one-half  to  one-fifth  of  the  total  member- 
ship, and  in  small  meetings  a  still  higher  proportion.  The 
number  of  the  ministri  or  personal  dependents,  lay  and  cleri- 
cal, of  the  crown,  also  varied,  but  in  accordance  with  rule. 
They  were  most  numerous  when  the  House  of  Cerdie  was  at 
the  zenith  of  its  fortunes :  sinking  gradually  into  insignificance 
as  the  royal  authority  began  to  give  way  before  the  growth  of 
the  feudal  nobility.  And,  as  might  be  expected,  the  control 
which  any  given  meeting  could  exercise  over  the  king's  action 
tended  to  vary  inversely  with  the  proportion  of  ministri  pre- 
sent. In  this  connection,  it  may  be  remarked,  the  control  of 
the  Wessex  Witan  over  the  booking  of  land  seems  to  have  come 
to  an  end  between  920  and  930.13  For  the  next  half  century 
that  is  to  say,  during  the  period  when  the  monarchy  was  most 
powerful,  the  Witan  declined,  as  far  as  the  landbook  is  con- 
cerned, into  the  position  of  attestors.  The  signatures  attached 
to  extant  documents  of  this  period  are  mainly  those  of  bishops 
and  ealdormen  whose  local  duties  were  too  far  removed  from 
the  sphere  of  court  intrigue  to  make  them  formidable  to  the 
monarchy.  With  them  are  associated  royal  ministri  in  over- 
whelming numbers.  With  great  show  of  probability  it  has 
been  maintained  that  these  signatures  are  the  work  of  regu- 
larly constituted  assemblies,  probably  held  at  fixed  times  and 


13Cf.  Maitland  Domesday  and  Beyond,  247-8. 
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in  appointed  places.14  Certainly  this  was  the  case  but  little 
later,  when  meetings  were  held  at  Gloucester,  Winchester,  and 
Westminster  in  the  season  of  the  three  great  Church  fstivals, 
Christmas,  Easter,  and  Whitsuntide,  when  the  king  wore  his 
crown. 

We  have  already  watched  the  gradual  feudalization  of 
English  society  in  the  tenth  century,  and  it  is  not  difficult  to 
discover  in  the  constitution  of  the  Witan  a  progressive  modi- 
fication due  to  the  working  of  the  same  tendency.  The  ministri 
had  long  been  bound  to  the  king  by  the  oath  of  fealty  and  the 
land-grant  which  were  the  special  marks  of  royal  service: 
while  the  official  nobility,  bishops,  duces  and  ealdormen,  be- 
sides holding  large  estates  from  the  king,  were  often  rulers 
for  him  of  considerable  provinces.  All  the  Witan  must  have 
been  in  some  sort  holders  of  land :  all  were  king's  "men"  for 
their  holdings.  In  921,  indeed,  Edward  the  Elder  entered  into 
a  formal  feudal  relation  to  the  Witan  of  Wessex.15  Now  as  the 
great  landricas  little  by  little  encroached  upon  the  royal  auth- 
ority, the  meetings  of  the  Witan  tended  to  become  assemblies 
of  powerful  feudatories,  lay  and  clerical,  possessing  immuni- 
ties which  had  practically  escaped  from  the  jurisdiction  of  the 
Crown.  The  ealdormen,  at  all  events  those  of  them  entitled 
duces,  were  no  longer  administrative  officials,  but  great  vas- 
sals, proud  of  their  authority  and  jealous  of  the  control  of  the 
Crown.  The  bishops,  as  well  as  the  abbots,  whose  great  pos- 
sessions begin  to  bring  them  to  the  fore  in  the  middle  of  the 
tenth  century,  were  wealthy  princes  of  the  church.  For  the 
most  part  younger  sons  of  distinguished  families  of  landricas. 
Hence,  in  proportion  as  the  monarchy  weakened,  the  powerful 
members  of  the  Witan  class  held  the  fate  of  the  country  in 
their  hands  During  the  reign  of  Ethelred  II,  their  dissensions 
laid  England  open  to  a  renewal  of  the  Northern  invasions ; 
and  after  St.  Edward  had  ascended  the  throne,  they  wrangled 
fiercely  for  the  control  of  His  feeble  Majesty.  At  this  time  the 
regular  meetings  of  the  Witan  were  the  recognized  battle- 
ground of  intrigue  and  faction :  the  scenes  of  such  coups  d'etat 
as  the  banishment  of  the  Godwin  party  or  the  election  of 

14Stubbs,  Constitutional  History,  i.  141. 

1BII  Eadweard  1.    Liebercnann  op.  cit.  i.  140.  142. 
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Harold  to  the  throne.  In  fact,  the  Witan  behave  themselves 
much  as  the  members  of  any  other  feudal  assembly  during  the 
weakness  of  the  monarchy. 

Has  there  been  any  recognized  change  in  the  qualification 
for  a  place  among  the  Witan  since  the  early  days  when  men 
were  summoned  for  the  "wisdom"  which  appertained  to  their 
person  or  to  their  office  ?  It  is  as  difficult  to  affirm  as  to  deny 
a  modification  in  theory,  although  there  can  be  no  doubt  as  to 
the  reality  of  the  change  in  practice.  From  his  seat  at  the 
head  of  his  hall  the  King  saw  no  longer  the  bishop,  the  ealdor- 
man,  the  abbot  and  the  minister,  but  an  assembly  of  feu- 
datories, each  of  them  alike  his  man,  whether  for  Oswaldslaw, 
for  Wessex,  for  Albanstow,  or  for  some  less  considerable  ter- 
ritory. From  early  days  the  possession  of  land  had  been  the 
touchstone  of  social  importance:16  and  the  salient  fact  that  the 
Witan  held  land  of  the  King  must  have  shaped,  consciously  or 
unconsciously,  current  ideas  upon  the  nature  of  the  assembly. 
It  would  not,  perhaps,  be  over-rash  to  suppose  that  before  the 
Conquest  the  meeting  of  the  Witan  was  regarded  as  being  in 
theory  what  it  was  in  practice,  an  assembly  of  prominent  royal 
vassals.  And  in  this  connection  it  is  to  be  noted  that  military 
service  was  already  regarded  as  a  recognized  condition  of  the 
tenure  of  great  estates  from  the  Crown.  The  decline  of  royal 
power  gave  control  of  the  fyrd  to  the  landricas,  who  became 
responsible  for  the  performance  of  the  military  service  due 
from  their  sphere  of  local  authority.  As  a  consequence  of  this, 
the  lay  magnates  enfeoff  thegns  to  acquit  their  land  of  military 
service:17  and  even  the  great  ecclesiastical  franchise  holders, 
the  Bishops  of  Durham  and  Worcester,  and  their  like,  are 
found  engaged  upon  the  same  practice.18  This  points  to  the 
existence  of  a  well  defined  system,  at  least  so  far  as  the  greater 
Witan  were  concerned.  A  person  so  august  and  so  remote 
from  mundane  affairs  as  St.  Cuthbert  or  St.  Oswald  does  not 


16Be  wergildum,  passim,  Liebermann  op.  cit.  i.  456  seq.     cf.  Ine  51. 
Liebermann  op.  cit.  112. 

17Knut.  Laws  II.  71. 

18Cf.  Maitland,  Domesday  163. 
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find  his  church  on  earth  burdened  with  military  service  unless 
that  service  forms  an  ordinary  incident  in  tenure  in  chief. 

The  conclusions  which  thus  far  seem  to  stand  out  as  a 
result  of  this  investigation  may  now  be  summarized.  An  offi- 
cial landed  nobility  has  grown  up  round  the  King,  and  at  a 
feudal  curia  held  at  fixed  times :  it  now  consists  of  the  most 
considerable  royal  vassals,  in  whose  tenure  of  land  from  the 
Crown  military  service  plays  some  part.  Did  the  assembly 
survive  the  Conquest,  to  develop  by  force  of  circumstances  into 
the  modern  House  of  Lords?    That  is  the  next  question. 

II. 

From  the  point  of  view  of  our  enquiry,  the  first  and  most 
obvious  consequence  of  the  events  of  1066  is  a  complete  change 
in  official  terminology.  Henceforth  we  are  in  a  country  where 
the  signposts  speak  no  more  of  ealdorman,  thegn,  and  meeting 
of  the  Witan,  but  of  comes,  miles,  and  Curia  Regis.  Amidst 
these  unfamiliar  surroundings  lurks  the  problem  that  must 
now  be  faced.  Was  the  meeting  of  the  Witan  continued  in  the 
Norman  Curia  Regis,  or  did  it  pass  quietly  out  of  existence? 
And  in  order  to  answer  this  question,  it  will  first  be  necessary 
to  come  to  some  conclusion  upon  the  nature  of  that  much- 
discussed  assembly — the  Conqueror's  Royal  court. 

Three  methods  of  investigating  the  problem  have  been 
suggested  :19  first,  to  investigate  the  general  principles  of  the 
Conqueror's  administration,  and  hence  to  argue  as  to  the 
nature  of  the  policy  he  would  be  likely  to  adopt  in  his  treat- 
ment of  the  Witan;  secondly,  to  ransack  the  scanty  stores  of 
contemporary  evidence,  and  to  base  what  conclusions  we  may 
upon  the  ipsissima  verba  of  the  chroniclers ;  thirdly,  to  exam- 
ine the  Curia  Regis  at  a  time  when  its  composition  i3  readily 
discernible,  and  thence  to  argue  back  from  the  known  to  the 
unknown.  If  these  three  methods  should  produce  a  similar 
result,  it  will  be  safe  to  accept  it  in  the  absence  of  evidence  to 
the  contrary. 

Although  exception  might  well  be  taken  to  the  legality  of 
William's  claim,  he  professed  to  ascend  the  throne  as  no  con- 
queror, but  as  the  legitimate  and  unquestioned  successor  of  St. 

"By  Dr.  Round,  Antiquary,  Vol.  X. 
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Edward.  In  Norman  eyes,  Duke  William  was  the  only  rightful 
occupant  of  the  English  throne  from  the  day  when  King  Ed- 
ward was  alive  and  dead.  The  reign  of  Harold  Godwinsson 
was  sheer  usurpation,  an  unwarrantable  interruption  of  the 
continuity  of  royal  succession.  This  is  no  place  to  enquire 
whether  William  was  sincere  in  his  adoption  of  this  attitude, 
which  stands  out  clearly  in  all  the  official  acts  of  his  govern- 
ment. It  is  beyond  question  that  throughout  his  reign  he  acted 
as  the  conscious  inheritor  of  an  Anglo-Saxon  tradition  which 
led  him  to  retain  for  the  most  part  the  forms  of  the  past.  On 
the  other  hand,  he  had  brought  with  him  to  England  a  lively 
impression,  acquired  in  his  early  troubles  and  confirmed  by 
subsequent  experience,  of  the  perils  attendant  upon  indefinite 
relations  between  a  ruler  and  his  overmighty  subjects.  He 
might  therefore  be  expected  to  take  the  opportunity  of  modi- 
fying existing  English  institutions  in  the  direction  suggested 
by  his  Norman  experience.  England  was  a  tabula  rasa,  and 
from  henceforth  the  writing  was  to  be  the  King's.  The  great 
franchises,  and  all  that  they  implied,  disappeared:  the  King 
was  once  more  master.  In  eleven  shires  only  did  he  suffer 
earls  to  exist,  and  these  men,  though  powerful,  ruled  single 
counties  only.  They  were  never  given  an  opportunity  of  mak- 
ing themselves  landricas  in  the  old  sense.  Nor  was  this  all. 
As  the  country  was  reduced  vi  et  armis,  portions  of  it  were 
distributed  to  the  King's  followers,  generally  on  condition  that 
a  fixed  quantity  of  military  service  should  be  rendered  there- 
for. In  consequence,  the  King's  immediate  circle  of  vassals 
was  vastly  extended.  Instead  of  coming  into  contact  with  a 
small  number  of  great  men,  as  his  Saxon  predecessors  had 
done,  William  found  himself  at  the  head  of  a  larger  body  of 
persons,  individually  much  less  imposing.  What  then  would 
be  the  effect  of  such  a  change  upon  the  meeting  of  the  Witan, 
supposing  for  the  sake  of  argument  that  William  continued  the 
formal  meetings  held  thrice  a  year?  Into  the  place  of  the 
vanished  landricas  would  step  the  numerous  royal  tenants 
among  whom  their  possessions  and  power  were  divided.  The 
bishops  and  abbots,  on  the  other  hand,  would  take  their  places 
without  change  of  title.  Thus  it  seems  probably,  a  priori,  that 
the  effects  of  the  Conquest  upon  the  meeting  of  the  Witan 
would  be :  first,  an  extension  of  numbers,  due  to  the  substitu- 
tion of  many  royal  vassals  for  a  few  landricas ;  secondly,  offi- 
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cial  confirmation  of  the  theory,  which  may  have  been  long  'in 
the  air/  that  members  of  the  assembly  owed  their  place  to  the 
character  of  their  tenurial  relations  with  the  Crown ;  thirdly, 
a  tightening  of  the  feudal  bond,  due  to  the  introduction  of  a 
new  spirit  of  absolutism.  This  tendency,  which  perhaps  found 
expression  in  the  title  King's  court,  would  liken  attendance  at 
the  Curia  to  the  performance  of  suit. 

It  is  now  time  to  turn  to  the  second  method  of  investiga- 
tion, and  here,  on  the  comparatively  firm  ground  of  contem- 
porary phraseology,  we  may  proceed  with  fewer  reservations. 
In  the  first  place,  the  best  authorities  are  unanimous  in  their 
assertion  that  william  held  his  court  with  all  due  pomp  and 
circumstance  at  the  times  and  in  the  places  formerly  devoted 
to  meetings  of  the  Witan.*  Secondly,  the  composition  of  the 
court  is  indicated  with  some  precision  by  the  chronicles,  which 
assign  to  it  the  old  title  of  meeting  of  the  Wise : 

paenne  waeron  mid  him  ealle  ]>a  rice  men  ofer  call 
Engla  kind,  arce  biscopas  ond  leodbs,  abbodas  ond 
eorlas.    Ipegnas  ond  cnihtas.f 

William  of  Malmesbury  more  concisely  describes  the  court  as 
a  meeting  to  which 

omnes  eo  cujuscumque  professionis  magnates  regium 
edictum  accersiebat.20 

Again,  the  curia  in  which  was  promulgated  the  famous  ordi- 
nance removing  spiritual  pleas  from  the  Hundred  Court,  con- 
sisted of 

archiepiscoporum  et  abbatum  et  omnium  principum 

regni  mei.21 

These  expressions  seem  to  indicate  an  assembly  of  considerable 
size,  at  once  larger  and  more  diversified  in  its  composition  than 
had  been  the  meeting  of  the  Witan  in  pre-Conquest  times. 


*Will.  Malm.,  Gesta  Regum  iii.  279.    Chronicle  Land  MS.,  S.  A.  1087. 
Henry  of  Huntingdon,  VI.  §  37. 

fLand  MS.  [E],  S.  A.  1086. 

20Gesta  Regum  iii.  §  279. 

21Liebermann  op.  cit.  1.  485. 
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What  then  was  the  characteristic  common  to  these  different 
classes  of  persons  which  made  them  all,  dissimilar  as  they  were 
in  rank  and  importance,  alike  members  of  the  Curia?  To  find 
an  answer  to  this  question  we  may  turn  to  a  passage22  in  Flor- 
ence of  Worcester,  where  all  these  ranks  are  grouped  together 
under  the  single  head  of  bar  ones.  This  is  important.  If  the 
exact  sense  of  this  word  can  be  ascertained,  we  shall  obviously 
be  able  to  put  our  finger  upon  the  common  characteristic  for 
which  we  are  seeking.  Fortunately  the  very  same  passage 
supplies  us  with  a  clue  to  what  Florence  had  in  his  mind  when 
he  employed  an  expression  so  ambiguous.  Speaking  of  the 
Great  Survey  of  1086,  he  says : 

Willelmus  rex  fecit  describi  omnem  Angliam,  quan- 
tum terrae  quisque  baronum  suorum  possidebat,  quot 
feudatos  milites; 

and  it  seems  plain  from  reference  to  Domesday  itself,  that  he 
is  speaking  of  the  Conqueror's  tenants  in  chief,  and  of  the 
knights  they  had  enfeoffed  to  acquit  their  land  of  the  stipu- 
lated military  service.  A  few  lines  further  down,  moreover, 
Florence  uses  the  word  baro  to  denote  a  member  of  the  curia 
possessing  no  special  office,  such  as  that  of  bishop,  abbot,  or 
earl — in  other  words,  to  mean  the  ordinary  tenant  in  chief  by 
knight  service.  This  use  of  the  word  is  exactly  paralleled  in 
the  Leis  Willelme  [20. 1],  where  the  barun  is  placed  just  below 
the  cunte  and  far  above  the  vavassur.  Here  then  is  the  key  to 
the  mystery:  the  characteristic  common  to  members  of  the 
curia,  whether  high  officials  or  simple  gentlemen,  is  tenure-in- 
chief  by  knight  service  from  the  crown.  This  conclusion  seems 
confirmed  by  an  entry  in  the  chronicle  which  describes  the 
barones  and  milites  of  the  Worcester  writer  as 

hit  ivitan  and  ealle  )>a  landsittenda  men.23 

It  is  then  apparent  that  whether  the  members  of  the  Conquer- 
or's curia  were  enumerated  according  to  their  office  and  dig- 
nity, or  were  concisely  grouped  into  the  single  denomination 
whose  members  were  variously  called  barones  or  witan,  their 


22S.  A.,  1086. 

23Laud  MS.  [E]  S.  A.  1085  (sic). 
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essential  characteristic  in  the  eyes  of  contemporaries  was  their 
tenure  of  Jand  from  the  Crown. 

Turning  now  to  the  third  method  of  enquiry,  to  an  exami- 
nation of  the  King's  court  as  it  existed  in  the  reign,  let  us  say, 
of  Henry  II,  we  can  find  no  reason  to  doubt  that  the  assembly 
was  composed  of  tenants-in-chief.  A  comparison  of  the  words 
of  Ralph  de  Diceto  and  of  Edward  Grim  when  they  speak  of 
the  meeting  of  1164  will  serve  to  illustrate  this.  Dean  Ralph 
notes 

apud  Norhamtunam  Hi  idus  octobris  convenerunt  illuc 
episcopi,  comites,  barones,  totius  regni.2* 

Grim,  in  his  Vita  S.  Thomae25  describes  the  same  gathering  as 

omnes  qui  de  rege  tenent  in  capite. 

Now  an  assembly  based  upon  tenure,  whose  members  differ 
greatly  in  wealth  and  importance,  tends  in  course  of  time  to 
contract  rather  than  to  extend  its  boundaries,  and  by  a  kind 
of  natural  concentration,  to  become  accessible  only  to  the  more 
important  persons  belonging  to  it.  In  fact,  considerations 
other  than  tenure  begin  to  make  themselves  felt,  and  the  assem- 
bly gradually  loses  its  distinctively  feudal  character.  In  a 
word,  there  is  no  reason  why  the  King's  court  should  be  more 
feudal  under  Henry  II  than  under  William  I:  the  tendency 
would  be  all  in  the  other  direction.  And  since  we  find  that 
Hoveden,  writing  at  a  time  when  the  term  baro  was  employed 
in  the  strictest  feudal  sense  as  postulating  tenure-in-chief,  has 
no  hesitation  in  calling  members  of  the  Conqueror's  court 
barones26  we  can  be  satisfied  that  our  first  deduction  as  to  the 
nature  of  the  Curia  was  upon  the  right  lines. 

There  is  then  no  reason  for  supposing  that  at  the  Conquest 
there  was  any  interruption  of  the  development  of  the  meeting 
of  the  Witan.  The  Curia  Regis  of  William  I  was  held  at  the 
same  times,  in  the  same  places,  and,  apparently,  for  the  same 
purposes,  as  the  older  assembly.  Like  the  meeting  of  the 
Witan,  the  Curia  consisted  of  royal  vassals :  the  only  difference 
between  them  being  that  after  the  Conquest  there  were  more 

2*Diceto.  Im.  Hist.  536.  25  p.  39. 

2«Chronicon  ii.  218. 
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of  these  vassals,  and  that  as  a  whole  they  were  smaller  men 
than  had  been  the  case  before. 

The  lines  along  which  the  Norman  Curia  Regis  was  likely 
to  develop  may  plainly  be  discerned  in  the  form  it  assumed  at 
the  close  of  the  eleventh  century.  As  we  have  seen,  it  was  a 
large  and  miscellaneous  assembly,  containing  men  of  widely 
varying  rank,  wealth,  and  importance.  By  the  side  of  Earls 
Palatine  there  were  simple  gentlemen.  The  Primate  of  Eng- 
land found  himself  beside  the  Prior  whose  House  owed  the 
service  of  a  single  knight.  All  alike  were  bound  to  present 
themselves,  that  an  impressive  gathering  might  redound  to 
the  glory  of  the  King's  friends  and  to  the  confusion  of  his  ene- 
mies. It  can  never  have  been  easy  to  compel  the  whole  body  of 
tenants-in-chief  to  attend  the  Curia:  if  the  words  of  one 
writer27  may  be  pressed,  William  Rufus  found  some  difficulty 
in  maintaining  the  standard.  From  the  first,  the  burden  of 
attendance  must  have  borne  hardly  upon  the  smaller  tenants, 
who  had  to  leave  their  affairs  and  ride  long  distances  at  fre- 
quent intervals.  Nor  would  their  relative  insignificance  fail 
to  make  their  presence  unacceptable  to  the  magnates.  It  is 
characteristic  of  Henry  Fs  good  sense  that  he  considered  the 
waste  of  time  and  money  out  of  all  proportion  to  the  utility  of 
the  assembly.  Accordingly,  the  old  formal  gatherings  were 
entirely  discontinued,28  and  their  place  was  taken  by  smaller 
meetings  of  a  strictly  business  character.  The  work  of  the 
Curia  grew  as  the  sphere  of  royal  administration  expanded: 
frequent  meetings  were  necessary  for  judicial,  legislative,  and 
financial  purposes.  This  entailed  a  radical  change  in  the  struc- 
ture of  the  court.  The  important  tenants,  the  bishops  and 
earls,  men  of  wealth  and  position  whose  presence  the  King 
desired,  had  to  be  singled  out  from  the  smaller  people,  whose 
opinion  was  not  of  sufficient  weight  to  be  useful.  It  was  thus 
inevitable  that  a  Writ  should  be  employed  to  inform  the  se- 
lected few  that  the  sovereign  was  prepared  to  insist  upon  their 
presence  at  a  particular  time  and  place.  Thus  the  hetero- 
geneous class  of  barones  has  no  longer  even  a  nominal  unity: 


27Will.  Malm.  Gesta  Regum  III.  279. 
28Will.  Malm.  loc.  cit. 
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some  few  must  still  attend  the  Curia  Regis,  while  many  others 
thankfully  escape  from  the  obligation. 

Hand  in  hand  with  the  modification  in  form  went  a  change 
in  terminology.  The  main  business  of  the  old  Curia  Regis  had 
been  judicial.  This  function,  though  far  from  disappearing 
under  Henry  I,  was  overshadowed  by  the  advisory  and  admin- 
istrative aspects.  The  assembly  became  more  and  more  of  a 
Council,  and  less  and  less  of  a  Court.  Accordingly,  nomen  a  re, 
as  Commune  Concilium  it  appears  henceforth.  The  change 
was  doubtless  assisted  by  the  growth  of  a  royal  judiciary  sys- 
tem, possessing  its  own  courts  and  its  own  staff,  securing  by 
degrees  much  of  the  business  which  served  to  accentuate  the 
judicial  side  of  the  old  assembly.  Along  with  these  functions, 
the  new  organization  after  a  while  took  over  the  old  title  of 
Curia  Regis,  in  contrast  to  which  the  meeting  of  »the  magnates 
became  known  as  the  Common  Council.  The  distinction  be- 
tween the  two  must  at  first  have  been  more  apparent  than  real : 
the  personnel  was  to  a  large  extent  the  same  in  each.  But  as 
the  Curia  Regis  became  the  palaestra  of  lowborn,  if  able,  law- 
yers,29 the  tendency  towards  separation  from  the  Concilium 
became  more  marked. 

As  the  importance  of  the  Commune  Concilium  steadily 
increased,  attendance  at  it  served  to  show  whether  a  given 
individual  was  or  was  not  to  be  ranked  among  the  greater 
barones.  The  distinction  between  majores  and  minores  bar- 
ones,  at  first  a  mere  matter  of  convenience,  gradually  acquired 
a  recognized  significance.  Towards  the  end  of  Henry  Fs  reign, 
it  is  clear  that  the  tenants  of  the  Crown  have  ceased  to  consti- 
tute a  single  class,  from  whatever  aspect  they  are  considered, 
although  the  precise  line  of  distinction  between  the  major  and 
the  minor  bars  is  not  at  once  apparent.  Among  the  greater 
barons  were  included,  of  course,  the  prelates,  the  earls,  and  all 
tenants-in- chief  of  high  official  position.  But  of  the  barones 
who  held  no  office  in  church  or  state,  some  were  members  of 
one  class  and  some  of  the  other.  This  is  only  explicable  if  we 
assume  that  at  this  time,  as  later,30  the  factor  determining 
whether  a  man  should  or  should  not  be  compelled  to  attend  the 

290rdericus  Vitalis.    Eccles  Hist.  XI.  2. 
s°Modus  Tenendi  Parliamentum.    De  Laicis. 
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Concilium,  was  his  wealth,  as  evidenced  principally  by  the  ex- 
tent of  his  landed  property. 

During  the  reign  of  Stephen  no  further  developments 
took  place  in  the  Commune  Concilium,  although  the  indigna- 
tion poured  forth  upon  the  so-called  pseudocomites  of  royal 
creation  shows  that  the  magnates  possessed  a  certain  solidar- 
ity and  class  feeling.  But  with  the  accession  of  Henry  II  mat- 
ters took  a  new  turn.  That  King  formed  the  habit  of  holding 
councils  with  some  frequency  and  of  submitting  to  their  judg- 
ment his  measures  of  reconstruction.  He  rarely  announced  a 
momentous  decision  without  consulting  the  magnates,  and  in 
critical  affairs  of  state,  such  as  the  dispute  with  St.  Thomas, 
he  took  them  completely  into  his  confidence.  While  there  is 
small  reason  to  believe  that  he  allowed  the  Concilium  to  mould 
his  policy,  yet  under  him  it  certainly  assumed  a  recognized 
position  in  the  constitution.  Nor  did  the  prominence  thus 
assigned  to  legislative  and  advisory  functions  in  any  way 
obscure  the  judicial  powers  of  the  Council.  While  the  Curia 
Regis  became  the  tribunal  of  ordinary  resort,  jurisdiction  over 
important  and  difficult  cases  was  expressly  reserved  to  the 
Concilium.31  And  to  this  function,  never  abandoned,  the  judi- 
cial powers  of  the  House  of  Lords  are  directly  traceable. 

The  consequences  of  Henry  II's  policy  were  momentous. 
As  the  idea  arose  that  the  Council  should  be  consulted  by  the 
King  upon  important  matters,  membership  ceased  at  last  to 
be  a  tiresome  duty,  and  became  a  valued  privilege.  By  the  end 
of  the  reign,  the  distinction  between  greater  and  lesser  barones 
has  become  fixed  and  hard.  The  term  baro  tended  more  and 
more  to  be  applied  to  the  former  class  alone,  so  that  lawyers  are 
contrasting  the  baro  with  the  ordinary  tenant-in-chief.32 
Barones  alone  attend  the  Concilium  and  for  some  time  they 
have  been  accustomed  to  receive  a  writ  requiring  their  pres- 
ence. Thus  the  distinguishing  mark  of  the  baro  became  his 
individual  summons ;  and  in  the  Song  of  Dermot  we  read  how 
in  1173  the  King  summoned 

Chevalers,  baruns  e  meyne, 
A  chescun  barun  par  sei. 

31Benedict  L  207. 

32Glanville,  De  Legibus  IX,  4.    Dialogus  II,  x.  xxiv. 
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And  although  the  King  still  retained  absolute  control  over  the 
distribution  of  the  writ,  the  idea  rapidly  gained  ground  that 
the  more  prominent  barons,  at  least,  had  some  claim  to  receive 
them.  Accordingly,  when  Henry  II  deliberately  omitted  to 
issue  a  summons  to  a  man  deemed  entitled  to  receive  one,  he 
found  himself  exposed  to  unfavourable  comment.33 

An  important  epoch  in  the  development  of  the  Common 
Council  is  constituted  by  the  reign  of  John.  His  frequent  taxa- 
tion, crushing  in  weight,  combined  with  his  arbitrary  conduct, 
determined  the  magnates  to  assert  their  right  of  sanctioning 
those  extraordinary  financial  burdens  which  pressed  most 
heavily  upon  their  order.  In  their  struggle  with  John  they 
were  supported  by  church  and  nation,  and  ultimately  succeeded 
in  bringing  him  to  terms.  As  was  only  natural,  the  first  use 
they  made  of  their  new  found  strength  was  to  place  their  pri- 
vileges upon  a  broad  and  solid  foundation.  Provisions  are 
found  in  the  Articuli  as  well  as  in  the  1215  Charter,  which 
assert  with  emphasis  the  privileges  of  the  Council  and  of  the 
men  composing  it.34  Not  only  was  the  right  of  assenting  to 
taxation  plainly  laid  down,  but  the  system  of  individual  sum- 
mons by  writ  was  confirmed  in  the  case  of  the  "archbishops, 
bishops,  abbots,  priors,  earls,  and  greater  barons."  35  The 
fiction  that  the  smaller  tenants-in-chief  still  attended  the  Coun- 
cil was  carefully  maintained.  It  was  important  in  that  time 
of  crisis  for  the  party  which  had  extorted  the  charter  to  keep 
up  an  appearance  of  acting  in  the  name  of  the  communitas 
rather  than  of  a  class.  Accordingly  it  was  laid  down  that  the 
smaller  people  who  held  of  the  King  were  to  be  summoned  in 
generali  by  the  sheriff.  Their  presence  was  not  regarded  as  a 
likely  contingency  by  the  framers  of  the  Charter:  for  we  find 
an  express  provision  that  the  business  of  the  Council  shall 
proceed  according  to  the  will  of  those  present  quamvis  non 


33W.  FitzStephen  Vita  S.  Thomae,  220. 

MArticuli  Bawnum  32.    Magna  Carta  12.  14. 

35Mr.  McKechnie  in  the  1st  edition  of  his  Magna  Carta  (291)  fell 
into  the  curious  error  of  translating  sigillatim="by  seal."  It  is,  how- 
ever, a  not  uncommon  mediaeval  equivalent  of  singillatim=singulatim 
^"separately." 
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omnes  summoniti  venerint.  Assuredly  the  separation  of  the 
"greater"  from  the  "lesser"  tenants  of  the  Crown  is  virtually 
complete.  Further,  the  judicial  privileges  of  the  Concilium 
are  expressly  secured  against  the  encroachments  of  the  royal 
judiciary  by  the  provision  that  no  proceedings  shall  be  taken 
against  any  liber  homo  [which  in  this  clause  at  least  means 
"any  member  of  the  baronial  class,  like  Eustace  de  Vesci  and 
Robert  Fitz Walter"]  save  by  the  lawful  judgment  of  his  peers. 
That  is  to  say,  no  baro  is  to  be  brought  to  trial  before  some 
lowborn  lawyer  in  the  Royal  service,  but  is  to  be  allowed  the 
old  system  of  judgment  by  urtheils finder.  As  far  as  civil 
cases  were  concerned,  the  provision  soon  became  a  dead  letter : 
the  King's  justices,  as  Peter  des  Roches  said  in  the  next  reign, 
were  any  man's  peers.  But  in  the  case  of  treason  or  felony, 
the  privilege  persisted. 

The  minority  of  Henry  III  threw  the  supervision  of 
affairs  into  the  hands  of  the  Council,  which  thus  began  to  ex- 
tend its  influence  in  many  directions.  When  the  King  attained 
his  majority,  the  weakness  of  his  administration  and  the  ex- 
travagance of  his  court  forced  him  to  summon  frequent  meet- 
ings for  financial  and  advisory  purposes.  The  Commune  Con- 
cilium met  more  than  fifty  times  in  the  course  of  his  reign :  on 
eleven  occasions  there  was  more  than  one  meeting  in  the  same 
year.  In  consequence,  the  magnates  lay  and  clerical  acquired 
a  feeling  of  solidarity  as  well  as  of  confidence  in  the  powers  of 
the  assembly.  On  the  other  hand,  the  'general  summons' 
through  the  sheriff  remained,  as  it  was  probably  from  the  first 
intended  to  remain,  a  mere  form.  The  smaller  tenants  were 
thus  led  by  the  exclusiveness  of  the  magnates  to  ally  themselves 
with  the  shire  organization,  contributing  thereto  a  strength 
and  a  reputation  which  were  to  be  of  the  utmost  importance  in 
ensuring  the  success  of  the  Commons  in  Parliament. 

Now  since  the  King  was  ever  in  need  of  money,  and  could 
only  obtain  extraordinary  supplies  through  an  assembly  that 
was  always  reluctant  and  frequently  intractable,  he  was  natu- 
rally anxious  to  modify  the  personnel  of  the  Concilium  in  the 
hope  of  rendering  it  more  amenable  to  his  influence.  A  weapon 
lay  ready  to  his  hand  in  the  Writ,  if  he  could  only  secure  com- 
plete control  over  it.  We  have  seen  that  from  the  reign  of 
Henry  II  at  latest,  it  was  the  reception  of  an  individual  sum- 
mons which  placed  the  recipient  among  the  majores  barones 
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who  were  entitled  to  attend  the  Concilium.  That  the  King  for 
a  long  time  exercised  wide  discretion  in  the  bestowal  of  the 
Writ  seems  certain ;  but  a  time  would  come  when  it  would  be 
difficult  for  him  to  shorten  the  list  of  great  barons,  however 
easy  it  might  still  be  to  extend  it.  There  must  always  have 
been  a  certain  number  of  magnates,  such  as  bishops  and  earls, 
from  whom  the  writ  could  never  be  withheld  without  attract- 
ing unfavourable  comment.  But  in  addition  to  these  there 
were  certain  bar  ones  holding  no  official  position,  whose  wealth 
and  prominence  were  such  that  when  a  writ  had  once  been 
bestowed,  it  could  hardly  be  withheld  on  the  next  occasion.  In 
consequence  doubtless  of  the  growth  of  a  definite  body  of 
opinion  upon  these  points,  Henry  III  encountered  a  stubborn 
resistance  when  he  attempted  to  manipulate  the  Writ.  On 
more  than  one  occasion  the  magnates  refused  point  blank  to 
accede  to  Lis  request  for  money  on  the  ground  that  all  of  their 
number  had  not  been  summoned,  as  Magna  Carta  directed.3* 
Henry's  policy  served  merely  to  heap  fuel  upon  the  smoulder- 
ing embers  which  were  soon  to  burst  into  the  flames  of  civil 
war.  The  incompetence  of  the  King,  set  off  as  it  was  by  the 
ability  of  his  grasping  foreign  favourites,  excited  universal 
ill-feeling,  of  which  the  Concilium,  as  in  the  last  reign,  consti- 
tuted itself  into  the  mouth-piece.  However,  in  their  indigna- 
tion against  the  government,  the  magnates  were  led  farther 
than  the  v.niversitas  populi  Angliae  was  prepared  to  follow 
them.  The  attempt  to  set  aside  the  power  of  the  monarchy  in 
favour  of  a  baronial  oligarchy  met  with  complete  failure. 
However,  despite  this  set-back,  the  reign  of  Henry  III,  taken 
as  a  whole,  confirmed  the  Concilium  in  its  privileges,  increased 
its  unity,  and  augmented  its  power.  As  Camden's  statement37 
runs,  the  source  of  which  is  unknown:  "Ille  enim  [Henricus 
III]  ex  satis  antiquo  scriptore  loquor  .  .  .  statuit  et  ordinavit 
quod  omnes  illi  comites  et  barones  Regni  Angliae  quibus  ipse 
rex  dignaius  est  brevia  summonitionis  dirigere,  venirent  ad 
parliamentum  suum  et  non  alii. 

Despite  the  growing  authority  of  the  Concilium,  its  consti- 
tuent elements  were  still  far  from  being  precisely  determined. 

3«M.  Paris.  Chron.  Maj.  V.  520. 
^'Britannia  ed.  1600,  p.  137. 
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The  number  of  barons  summoned  to  any  given  assembly  in  the 
reign  of  Henry  III  was  subject  to  wide  variation.  At  one 
meeting,  for  example,  there  were  122,  while  at  another,  held 
the  same  year,  there  were  upwards  of  174.  But  Edward  I,  who 
used  his  Concilium  for  advisory  purposes  much  as  Henry  I  had 
used  his  Curia  Regis,  found  these  great  meetings  unwieldy. 
For  this  reason,  apparently,  he  made  a  practice  of  selecting  a 
small  number  of  magnates  to  whom  the  writ  of  summons  was 
always  despatched.  This  step  produced  impatient  conse- 
quences. For  a  long  time,  large  extent  of  landed  property  had 
extracted  from  the  Crown  acknowledgment  of  some  right  of 
personal  summons.  As  this  property  passed  to  the  heir,  there 
must  have  been  a  tendency  to  admit  him  to  the  same  privilege. 
In  the  case  of  the  office-holders,  there  would  be  small  doubt 
about  the  matter.  The  bishops  and  abbots  received  writs  of 
summons  as  their  predecessors  had  done.  The  earls,  whose 
office  was  hereditary,  were  always  persons  too  prominent  to  be 
passed  over,  Now  Edward  I  not  only  made  a  practice  of  sum- 
moning the  same  people  to  all  his  meetings :  he  admitted  their 
successors  to  the  same  privilege.  Thus  he  laid  the  foundations 
of  an  hereditary  Parliamentary  peerage. 

It  was  in  the  same  reign,  remarkably  enough,  that  the 
separation  of  summons  from  tenure,  which  had  commenced  in 
the  reign  of  Henry  II,  was  virtually  complete.  Some  even  of 
Edward's  shrunken  assembly  of  magnates  were  not  bar  ones  in 
the  old  sense — that  is,  they  did  not  hold  their  land  by  barony. 
None  the  less,  they  were  admitted  to  the  Concilium  in  virtue 
of  the  royal  writ  ;38  and  it  is  from  this  time  forward  that  the 
doctrine  of  barony  by  writ  may  be  said  to  have  gained  the 
upper  hand.  There  are,  however,  some  doubts  as  to  the  date 
at  which  the  new  theory  received  legal  ratification.39 

This  enquiry,  which  is  concerned  with  the  origin  of  the 
House  of  Lords  rather  than  with  its  development  or  its  history, 
may  now  fitly  be  brought  to  a  close :  not  as  Stubbs  thought 
because  Edward  I  was  the  creator  of  the  House,  but  because, 
in  Freeman's  phrase,  he  established  it  in  such  shape  "that  all 
later  changes  may  fairly  be  looked  upon  as  merely  changes  in 

38The  case  of  Thomas  de  Furnivall.  Stubbs  C.  H.  §  201. 

39Pike  op.  cit.  114-129.    cf.  Anson,  Law  of  the  Constitution,  1.  192. 
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detail."  40  To  sum  up.  I  have  shown  how  an  assembly  of 
administrative  officials  changed  into  an  oligarchy  of  Crown 
vassals ;  how  it  extended  itself  to  embrace  all  tenants-in-chief 
only  to  be  limited  once  again :  first  to  the  more  considerable  of 
the  barones,  then  to  the  recipients  of  a  special  writ  of  sum- 
mons. The  qualification  for  membership  has  altered  from 
'office'  to  'tenure/  from  'tenure'  to  'writ/  and  the  way  is  now 
prepared  for  the  title  of  the  modern  peer  who  claims  to  sit  in 
right  of  succession  to  some  original  recipient  of  a  summons. 
In  this  fashion  have  the  Witan  of  Anglo-Saxon  days  been  con- 
verted by  lapse  of  time  and  force  of  circumstance  into  an 
hereditary  parliamentary  peerage,  which  still  retains  in  its 
customs  and  characteristics  manifold  traces  of  its  original 
source. 

L.  F.  Rushbrook  Williams. 
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